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Subpart 1516.5—Indefinite-
Delivery Contracts

1516.505 Contract clauses. 
(a) The Contracting Officer shall in-

sert the clause in 1552.216–72, Order-
ing—By Designated Ordering Officers, 
in indefinite delivery/indefinite quan-
tity type solicitations and contracts. 

(b) The Contracting Officer shall in-
sert the clause in 1552.216–73, Fixed 
Rates for Services—Indefinite Delivery/
Indefinite Quantity Contract, in solici-
tations and contracts to specify fixed 
rates for services.

Subpart 1516.6—Time-and-Mate-
rials, Labor-Hour, and Letter 
Contracts

1516.603 Letter Contracts.

1516.603–1 What is a Notice to Pro-
ceed? 

(a) A Notice to Proceed (NTP) is a 
type of letter contract issued pursuant 
to FAR 16.603 under which an EPA Fed-
eral Classification Series 1102 (FCS) 
contracting officer or a duly authorized 
EPA on-scene coordinator with dele-
gated procurement authority may ini-
tiate, in certain defined situations and 
subject to certain limitations and con-
ditions, contracting actions to respond 
to certain situations as described in 
CERCLA section 104(a)(1) (42 U.S.C. 
9604(a)(1)) and the Clean Water Act sec-
tions 311(c)(2) and (e)(1)(B) (33 U.S.C. 
1321(c)(2) and (e)(1)(B)). An NTP may be 
utilized as a contractual instrument 
for certain— 

(1) Actions that EPA is authorized to 
undertake under CERCLA section 
104(a)(1), 42 U.S.C. 9604(a)(1), and the 
National Oil and Hazardous Substances 
Pollution Contingency Plan (40 CFR 
part 300), to respond to situations 
where any hazardous substance has 
been released or there is a substantial 
threat of such a release into the envi-
ronment, or there is a release or sub-
stantial threat of release into the envi-
ronment of any pollutant or contami-
nant which may present an imminent 
and substantial danger to the public 
health or welfare, and 

(2) Actions that EPA is authorized to 
undertake under sections 311(c)(2) and 
(e)(1)(B) of the Clean Water Act, 33 

U.S.C. 1321(c)(2) and (e)(1)(B), and the 
National Oil and Hazardous Substances 
Pollution Contingency Plan (40 CFR 
part 300), to respond when there is a 
discharge, or a substantial threat of a 
discharge (to or upon navigable waters, 
adjoining shorelines, the contiguous 
zone, or natural resources belonging to, 
appertaining to, or under the exclusive 
management of the United States), of 
oil or a hazardous substance from a 
vessel, onshore facility, or offshore fa-
cility that is a substantial threat to 
the public health or welfare. Pursuant 
to a class Justification For Other Than 
Full and Open Competition executed 
under the authority of FAR 6.302–2 and 
6.303–1(c), an NTP may be issued on a 
non-competitive basis. 

(b) What do subsections 1516.603–1 and 
1516.603–2 cover? EPAAR 1516.603–1 and 
1516.603–2 contain information and pro-
cedures relating to issuance and 
definitization of an NTP. An NTP is 
subject to, and must comply with, the 
applicable requirements for letter con-
tracts in FAR 16.603 and the require-
ments in this section, and be defini-
tized by an EPA FCS 1102 contracting 
officer. 

[66 FR 12900, Mar. 1, 2001]

1516.603–2 What are the requirements 
for use of an NTP? 

(a) An EPA FCS 1102 contracting offi-
cer or a duly authorized EPA on-scene 
coordinator with a delegation of pro-
curement authority may issue an NTP 
so long as it does not exceed the limits 
of his or her procurement authority 
and only when all of the following con-
ditions have been met: 

(1) A written determination has been 
made by the Federal on-scene coordi-
nator that— 

(i) As authorized by and consistent 
with CERCLA section 104(a)(1), 42 
U.S.C. 9604(a)(1), and the National Oil 
and Hazardous Substances Pollution 
Contingency Plan (40 CFR part 300), 
the EPA must take action to respond 
to a hazardous substance release or 
substantial threat of such a release 
into the environment, or a release or 
substantial threat of a release into the 
environment of any pollutant or con-
taminant which may present an immi-
nent and substantial danger to the pub-
lic health or welfare, or 
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(ii) As authorized by and consistent 
with the Clean Water Act sections 
311(c)(2) and (e)(1)(B), 33 U.S.C. 
1321(c)(2) and (e)(1)(B), and the Na-
tional Oil and Hazardous Substances 
Pollution Contingency Plan (40 CFR 
part 300), the EPA must take action to 
respond to a discharge, or a substantial 
threat of a discharge (to or upon navi-
gable waters, adjoining shorelines, the 
contiguous zone, or natural resources 
belonging to, appertaining to, or under 
the exclusive management of the 
United States), of oil or a hazardous 
substance from a vessel, offshore facil-
ity, or onshore facility that is of such 
a size and character as to pose a sub-
stantial threat to the public health or 
welfare of the United States; and 

(2) Before a duly authorized EPA on-
scene coordinator with a delegation of 
procurement authority may issue an 
NTP, he or she must confirm that an 
EPA FCS 1102 contracting officer is not 
available to provide the required con-
tracting support by the time the Fed-
eral on-scene coordinator requires the 
response action to be undertaken; and 

(3) A written determination is made 
by an EPA FCS 1102 contracting officer 
or a duly authorized EPA on-scene co-
ordinator with a delegation of procure-
ment authority that there is no other 
existing contracting mechanism avail-
able to provide the required con-
tracting support by the time required, 
including the inability of an existing 
emergency response contractor or 
other existing contract vehicle to re-
spond in the required time frame. 
These conditions, as well as any other 
requirements applicable to NTPs or 
letter contracts contained in the FAR 
or EPAAR , must be met before an NTP 
can be issued by an EPA FCS 1102 con-
tracting officer or a duly authorized 
EPA on-scene coordinator with a dele-
gation of procurement authority. 

(b) What should be included in an 
NTP? (1) Since an NTP is a type of let-
ter contract, it is subject to the re-
quirements of FAR 16.603. All of the 
relevant requirements of FAR 16.603 
apply to NTP’s including FAR 16.603–2, 
16.603–3, and 16.603–4, and an NTP will 
include all appropriate FAR and 
EPAAR contract clauses. An NTP 
should also include an overall price 
ceiling and be as complete and definite 

as possible under the circumstances. 
To the extent NTPs require modifica-
tion of any FAR or EPAAR prescribed 
procedures or clauses, an appropriate 
FAR or EPAAR deviation will be pre-
pared. 

(2) The EPA FCS 1102 contracting of-
ficer or duly authorized EPA on-scene 
coordinator with a delegation of pro-
curement authority shall include in 
each NTP the clauses required by the 
FAR or EPAAR for the type of defini-
tive contract contemplated and any ad-
ditional clauses known to be appro-
priate for it. In addition, the following 
clauses must be inserted in the solici-
tation (if one is issued) and the NTP 
when an NTP is used: 

(i) The clause at FAR 52.216–23, Exe-
cution and Commencement of Work, 
except that the term on-scene coordi-
nator may be used in place of the term 
contracting officer; 

(ii) The clause at FAR 52.216–24, Lim-
itation of Government Liability, with 
dollar amounts completed in a manner 
consistent with FAR 16.603–2(d); and 

(iii) The clause at FAR 52.216–25, Con-
tract Definitization, with its paragraph 
(b) completed in a manner consistent 
with FAR 16.603–2(c) or any applicable 
FAR deviation. The clause at FAR 
52.216–26, Payment of Allowable Costs 
Before Definitization, shall also be in-
cluded in a solicitation (if one is 
issued) and NTPs if a cost-reimburse-
ment definitive contract is con-
templated. 

(3) Each NTP shall, as required by 
the clause at FAR 52.216–25, Contract 
Definitization, contain a negotiated 
definitization schedule that includes: 

(i) Dates for submission of the con-
tractor’s price proposal, required cost 
and pricing data, and if required, 
make-or-buy and subcontracting plans; 

(ii) The date for the start of negotia-
tions; and 

(iii) A target date for definitization 
which shall be the earliest practicable 
date for definitization (an NTP must be 
definitized by an EPA FCS 1102 con-
tracting officer). The schedule will pro-
vide for definitization of the NTP with-
in 90 calendar days after the date of the 
NTP award. However, the EPA FCS 
1102 contracting officer may, in ex-
treme cases and according to agency 
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procedures, authorize an additional pe-
riod. If, after exhausting all reasonable 
efforts, the EPA FCS 1102 contracting 
officer and the contractor cannot nego-
tiate a definitive contract because of 
failure to reach agreement as to price 
or fee, the clause at 52.216–25 requires 
the contractor to proceed with the 
work and provides that the contracting 
officer may, with the approval of the 
head of the contracting activity, deter-
mine a reasonable price or fee in ac-
cordance with subpart 15.4 and part 31 
of the FAR, subject to appeal as pro-
vided in the Disputes clause. 

(4) The maximum liability of the 
Government inserted in the clause at 
52.216–24, Limitation of Government Li-
ability, shall, as approved by the offi-
cial who authorized the NTP, be the es-
timated amount necessary to cover the 
contractor’s requirements for funds to 
complete the work to be performed 
under the NTP. However, it shall not 
exceed the estimated cost of the defini-
tive contract. 

(c) Are there any financial or mone-
tary limitations on the use of an NTP? 
In addition to the requirements for 
issuance of an NTP set forth elsewhere 
in this subpart— 

(1) The total definitized dollar value 
of an individual NTP shall not exceed 
$200,000.00, and 

(2) The applicable Program Office 
must commit and make available ap-
propriate funding for the emergency re-
sponse action taken under the NTP 
prior to NTP issuance. 

(d) Are there any other procedural re-
quirements for issuance of an NTP? An 
NTP must be issued in writing by the 
EPA FCS 1102 contracting officer or 
the duly authorized EPA on-scene coor-
dinator with a delegation of procure-
ment authority using a Standard Form 
33. In addition, the EPA FCS 1102 con-
tracting officer or the EPA on-scene 
coordinator awarding the NTP must 
ensure that the NTP complies with all 
applicable requirements for letter con-
tracts set forth in the FAR and the re-
quirements of this section, includes all 
relevant provisions and clauses, and 
that all actual or potential conflict of 
interest or other contracting issues are 
identified and resolved prior to NTP 
issuance. To assist the EPA on-scene 
coordinator and EPA FCS 1102 con-

tracting officer in their responsibilities 
regarding NTP award, an NTP check-
list will be completed by the EPA FCS 
1102 contracting officer or EPA on-
scene coordinator prior to issuance of 
the NTP. 

(e) What happens after an NTP is 
awarded to a contractor? (1) If an NTP 
is issued by a duly authorized EPA on-
scene coordinator with a delegation of 
procurement authority, he or she must 
notify the cognizant EPA FCS 1102 con-
tracting officer of the NTP award, and 
provide the NTP checklist to the con-
tracting officer, as soon as possible but 
in no event later than the next work-
ing day after NTP issuance. 

(2) Within 5 working days of the EPA 
on-scene coordinator’s award of an 
NTP, the on-scene coordinator shall 
provide to the cognizant EPA FCS 1102 
contracting officer all NTP documents, 
materials, and information necessary 
for the contracting officer to definitize 
the contract, and should retain a copy 
for his/her records. An EPA FCS 1102 
contracting officer will be responsible 
for definitization of the NTP consistent 
with the definitization procedures set 
forth in this subpart. During the proc-
ess of definitizing the NTP, the EPA 
FCS 1102 contracting officer will send 
the contractor the ‘‘Representations, 
Certifications, and Other Statements 
of Offerors’’ for completion. The con-
tractor will complete this information, 
and any other required information, 
and submit it to the EPA FCS 1102 con-
tracting officer prior to definitization 
of the NTP. 

(f) The CCO, who is authorized by 
EPAAR 1516.603–3 to make the deter-
mination to use a letter contract, shall 
make a class determination and find-
ings authorizing EPA FCS 1102 con-
tracting officers and duly authorized 
EPA on-scene coordinators with dele-
gations of procurement authority to 
award NTPs pursuant to the conditions 
set forth in this subpart. 

[66 FR 12900, Mar. 1, 2001]

1516.603–3 Limitations. 

The CCO is authorized to make the 
determination in FAR 16.603–3. 

[55 FR 24580, June 18, 1990, as amended at 59 
FR 18976, Apr. 21, 1994]
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